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i percefre that your Lordship is engaged fn for- 
warding a Bill through the House of Peers— one 
object of which is to limit the period of legal memory, 
with respect to the Claims of the Church ; and I, in 
common with every other man, oil whatever side his 
interest may lie, rejoice most sincerely that this, or 
any other similar measure, is to be conducted under 
your Lordship's direction. You are acknowledged 
to be most friendly to our Church establishment-^ 
the purity of your intentions is above aft suspicion--* 
9Xtd your legal experience, and discriminating powers 
of mind are such as to warrant the most unbounded 
confidence. I wish to acknowledge one quality more, 
which chiefly encourages me to address you, viz., the 
patient candour with which, I am quite sure, your 
Lord^ip wiH attend to every consideration and rea* 
son— »not for the sake of its Author, but of its iatrin- 
stc worth. 



_ V..' 

Witb regard to general approbation, lun under v&y 
fitde alarm. I have already, in a Letter to Earl 
6r£t, stated my opinions and plans of improvement 
as to Church property aiitd preferments in general 
My object, in that Letter^ was to deal liberally and 
iairly } and I have no dotibt that such of the public 
as have seen it will a^^ee wrth me, in the greatest 
part of what I have said : if, therefore, any reader 
should now look only on one side-— if he approve of 
reasons, because they happen to accord with his own 
pre-conceived notions ; and condemn others, merely 
because tl^y oppose his views or his interest, I can 
the better afford to incur all his hostility, '^e well- 
judging and well-intending public will, like your 
Lordship* treat me witb candour ; and I have noin* 
tentipn of writing a single line for the approbation of 
persons pf an opposite description^ * 

It will not, I hope, be deemed presumptuous in me 
to addre^ your Lordship on the present occasion : 
£br although the Bill now introduced has the sanction 
of your Lordship's name, yet is it founded on the 
^ Reports" of Law Commissioners, which Reports, 
again, are manifestly founded on the answers girea 
by certain Lawyers. And I must be allowed, with 
all due deference to the Bar in general, to contend, 
that any ordinary Clergyman has better opportunities 
of forming a correct judgment, *on some of thepoiatg 
which these answers embrace, than all the learned 
authors of them taken together. When I thus €X« 
press myself, I beg it to be understood that I iiavie 
the greatest respect for the Bar as a profession^ and 
for many individuals belonging to it, asmc^ofrau* 



merit ability and learning-— but it were gross flaltjeiy, 
iST I said tbat more than a tithe of the profession know 
much about the subject of •• Tithes,** or that more 
than one-tenth of that tithing are men of distinguish- 
ed talent and acquirements. . .. 

My Lord, not only do I respect tbe Bar^ but, if 
I were susceptible of such a feeling, I should eveii 
envy the gentlemen who are. called to it — ^for whilst 
every unfortunate Clergyman is exposed to a valorous 
attack from men, who can ^shrewdly distingtiii^fa when 
llieyare in personal jeopardy, and when they are safe^ 
forbearance, and a due share of consideration are exi 
ercised towards a Lawyer. If a body of -Qei^ 
united in pret^enting the expression of their senti- 
ments, they would probaMy be met with only a King- 
ly-— I do not mean to say, a royal, or dven a good or 
a witty jest— whilst, on the other hand, a similar pro- 
ceeding, on the part of the '* Bar,** wdutd be regard- 
ed as a judgment pronounced— nay, even ^ learned** 
gentlemen in pin-afores may sometimes forsdce their 
nursery p«rsai&, erect themselves into a 4ittle think-^ 
11^ community, and be received with all the defer- 
ence and req>ect, which once belonged to the Sena- 
tors of Rome. 

But, my Lord, f have no complaint to make agaimrt 
Ibe Commissioners for having taken the opinions of 
all tha members of their own profession, upon 1^ 
•abject of Ecclesiastical prescriptions. Nothing was 
fliore natural, than that Lawyers should take tbei 
opuiions of their brethren of the law— nothing waa 
more natural than that those, who had little employ* 
meat in their own line, should be lengthy, and wish 



•mined before tlie Commissioners, appear to be <^ 
one way of thinking on the subject— they 4tflfer, hdw^ 
ever, materially as to the length of the period, and 
many of them give no reason whatever for the opi^ 
nions they have formed. 

As far as I am able to collect from the answers ob- 
tained, it appears to me that the reasons alleged fo£ 
the proposed change may be reduced under the two 
following Heads : — 

U A Limitation of the Claims of the Church to 
sixty years would be attended with much advantage 
to the Proprietors of lands — for, as the Law now is^ 
a doubt often exists as to the validity of a modu9» 
which produces a feeling of insecurity in the nand 
of the Landowner, and, by affecting the Title, tendy 
tio impede the transfer of £states by sale — ^and the 
maxim, nullum tempus occurrit Ecclesiae, is iniqut« 
tous in principle ; because the Title of the Churdi 
IS every day improving, whilst that of the protectioii 
from the payment of tithes is getting worse— «nd 

2. The proposed change will really benefit the 
Church— *for it will prevent litigation, and by ne- 
cessary consequence save many a poor Clergyman 
£rom involving himself in ruinous expense, and re-^ 
moye the existing cause of the unpopularity of the 
Chiirch, and of dissent from her communion— «iid 
the contemplated change will tend to preserve to the 
Cl^gy *' the pn^erty which now remains to them." '. 

My Lord, these are tempting considerations— they 
pnomisc a great, a very great deal. . But as we live in 
plausibly .promising times, when promises are kept to 
the eWf your Lwd^hip will forgive me» if I take the 
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Kb6rty of examining a little into the {Probability thera 
is that they will, in fact, be realized, 

1. A Limitation of the Claims of the Church woald 
be attended with much advantage to the Proprietors 
of lands. 

TIhs^ my Lord, is a most undoubted truth ; and, 
as the greater part of those who have returned an^ 
swers are themselves Landowners, and the others 
Law-agents of Proprietors, the proposal comes front 
theth in a peculiarly ihodest and disinterested shape* 
It would be greatly to the advantage of owners of es^ 
tates, if a portion of Church property were conveyed 
to them-— for, however disguised it may be, this is 
really the substance of the proposal — ^and if an in* 
dined plane were devised, by which other portions 
might slide away in the same direction. I trust, I 
need not say that I consider your Ix)rdship as thi 
last man, who would sanction any measure likely to 
be attended with such eflects. I regard the proposed 
ffili as the natural consequence of the number, if not 
the weight of authorities, by which it is recommend'*' 
ed ; and I beg, once for all, that I may be under^ 
(Aood as opposinjg <//em, and not your Lordship. 
. ' But the present state of the law of Tithes is siud 
to produce a feeling of insecurity in the mind of the 
landowner, and to impede the transfer of ^estates by 
sale. My Lord, I am strangely tempted to put In a 
demurrer here ; but as this reason for i(he limitation 
implies afact, which must be better known to Lawyers 
than to me^ I will pay the same deference to thehfi 
statements respecting it, which I intend to cbim frons 
them in return, iirHen, I come to sj^ak^of MerizctSg' 
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ef ^hich I must possess a better kndwlei^ tbaq tiieyt 
can possibly have. As, however^ they have givea 
confident opinions upon matters Mrhicb lie very little 
in tbeir way, I may he allowed aimply to state the 
impression upon my mind respecting the alleged fact 
of which I am now ^eakiQg«^ut\iil I saw the Ap- 
pendii^ to the Commissioaera' lieport« That impress 
iiori» my 3L>ord, certainly was—ihaA the idsecurity, as 
to the validity of moduses^ presented no such diffi* 
culty in point of practice~-that the title tp the eslaie 
CiHild not be thereby affected, but only the title to a 
coUateral reliefs—that tlie value of such relief was 
seldom demanded or paid> in the transfer of lands hf 
sa)e-»tbat the best Conveyancers and most exten^vely 
employed Attorneys disapprovied of a security^ on the 
etie hand, or of a payment in respect of the prescript 
tite relief, on the other — that coi^equently the dts« 
appointment sometimes experienced by the purchaser 
of an estate^ who hoped that a reputed modus would 
kMe continued, is not unlike the disappointment <^ 
bias who expected to have discovered a lead or coal 
mtae^ without having paid any consideration for the 
imaginary treasure^^and that, even if ca^ea have oc* 
^jjTf ed of an oppoaite nature, they would be found to 
have been comparatively rare. But although I was 
justified in this opinion by instances which came with* 
in my oiwn knowledge^ and by. information^ which i 
leoeived from men of greater experience, I readily 
ad«ut that my opinion in thia matter iaof no conse« 
quence nhatevert in comparison .wkh that of Mr* 
TytmH ajftd otbera. Ttere i^ one remark, however, 
ipideh I tm coospt^nt ta nake^ viz., that the aaseiu 
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^J}y 4;be privilege of the Gburch, is4oo4]|road]y sUt^il 
^rnfor a large j>oi1ipn of the lands in Utiglund hasiic^; 
{Missed through any sale whatever in modern iimes^*^ 
a vBry iaj;ge <porti0n« indeed hy far the greater partis 
s&hject to the pajnoent of Tithes in J&ind--Maud jaearJjr 
Qne4hird of the ^existing moduses are ^ot 4ue to thp 
Church, but to Lay inipropriatass. Besides moduseg 
very seldom odv^ com-iitiiQi butoxdyJicpy ov tnilk^ or 
lamh and wookox som& ^ecies oi* small Tithes ; an4« 
therefore, when an extensive property is for sak^ m 
consideration is given to a fiiodus extending only ^ 
a f^rt^ or a niodns ibr certain 4escu^ptionfi of sxmSI 
Tithes^ even if it ^extend over the whole 'estate-naod 
although, in a verjj^w instances, a question as to the 
.validijty of a modus may be made tbe ea^cuse for non^ 
fujfilme^t;, y-&t the true cause is, that the purchasing 
party has b^un to discover that be is about to condudi 
a baigain, wluch ^n other accounts is undeskafaia^ 
Upon the whole^ I cannot see that the pidvilegje en- 
joyed by the Church is likely to aSect many sale^axHi 
certainly not so many as to justify the very great stress 
which has been laid iipon i%, as an objectioaable {MOS 
of the present La Wii 

* Again, it is asiid that a limitation miist be put ^ 
the claims of the Church — ^beca^se the Titie 4ii* tb# 
Clergy improves with time^ whilst that of the ^wnec 
of the estate to the protection is daily getting war8e» 
My Lord, I Jknow enough of Tithe4a w to be able Uk 
give this assertion the most unqualified cootr^ction.^ 
and I dp affirm Uiat it is the Landaimfiff title, and 
4(9/ tkH ef ^ CkmiA^ whiph iii»r(»r«s ^i^ith time* 
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The Cotnmon-Iaw right of the Rector, and the en- 
dowment of the Vicar, (either expressed or from cir- 
cumstances to be inferred,) are all the advantages 
which, according to the present law, are peculiar to 
the church— but these convey only the 21 tie — they 
have no effect whatever upon a modtis, which is held 
to be a legal rendering of Tithes ; and it isi therefore, 
absurd to say that time improves the Title of the 
Church. But a reason is attempted to be given 
in the Appendix for the assertion, and a strange 
enough one it is — that there may have been a Compo- 
siiion real, which, like other ancient documents, may 
have perished, or its existence have become unknown 
to a modern proprietor. Is there, then, my Lord, an 
intuitive knowledge, confined to Clergymen, of the 
existence and lurking-places of documents ? — Is there 
some property in the ink and skins or paper, used by 
the Clergy, of a peculiarly imperishable nature, or a 
principle of vital re-productiveness in tlteir writings, 
which enables them periodically to throw off fac-si* 
miles of themselves-^for how otherwise are these, 
any more than other writings, unlikely to perish ? 
Those Gentlemen ought to have known, at the 
very moment when they were writing, that if an 
ancient composition had been the origin of any exist- 
ing modus, such fixed payment would, generally 
speaking, be more easily established upon subsequent 
evidence, as a modus — than as a composition real^ 
on the production of the original deed — for such deed 
would immediately be subjected to a severe scrutiny ; 
and from all we know of existing documents of that 
nature, it would, in general, be destructive of the pro* 
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tectitkg claim, owing to some informality attending it. 
Such documents, although they gave rise to many 
payments, which are continued to this day, were very 
rarely indeed any thing more than a composition be- 
tween the Incumbent and a ^Proprietor ; sometimes the 
patron was a party, especially if he had lands in the 
parish, but the ordinary seldom was. The proprietor 
is, therefore, a gainer by the presumption, which the 
law, as it now stands, allows in favour of a modus — 
and every Attorney's Clerk can tell a Client that 
no safer ground of defence can be taken. 
• If we consider what are the documents, which come 
down to the two parties, the Incumbent and the Pro- 
prietor, and the difierent circumstances which attend 
their transmission, we shall find it extremely difficult 
to divine what those legal respondents meant, when 
they aflBrmed that the title of the Church improved, 
whilst that of a protection from tithes was weakened 
by time* For myself, I am inclined to suspect that 
they had no meaning at all— but I will, nevertheless, 
give their case the benefit of a fair trial. 

I will suppose, then, that a payment, in lieu of 
Tithes, has subsisted so long, that many documents, 
which might have thrown light upon its origin, are 
likely to have perished — does the title to the protect' 
ing payment become more doubtful by such anti- 
quity, whilst that of the Clergyman to tithes in kind 
improves ? — ^and would the title to the protection 
have been comparatively stronger, if the origin of the 
payment had been more modern ? A modus is the 
defence— and there is not an advantage, or a class of 
evidences in support of the Clergyman's claim, which 
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tides' sind evidences on the otber sddie^ Has tb9 
Churelt tie privilege of bringing forward proof from 
aity period since tiie time of Richard I., and may niotS 
lite Laity- do the same thing, in support of ar modus^^? 
The great public offices, where documents are pre« 
served^ are as^ open to the one party as the other. 
Boes the Bill set forth the plaintiflF^s title ?*— the anr* 
fiwer upon- oath- i» sufficient to meet it on the pant of 
ibe defendant. Are Predecessors^ books admitted i^— 
so are those of Stewards in favour of the proteetioii* 
Are Terriers referred to ? — so may Terriers bcr on 
the other side. Are ancient surveys^ used pc^-tiieser 
can seldom be made to af&ct a modus ; and if tbe)i 
could, little or no credit is given- to them— but bar- 
gains of sale, and old I'eceipts may be used^ with 
e^ct, on the other side. Are former trials, if tiJejr 
lifave taken place, liable to be produced by the plains 
tiff?— they may be equally useftil to the-defendattt* 
And, in general, if no time rua against the Ghurcbi 
no time, on the other hand, runs against the lenglfe 
of presumption founded on living testinjony; This 
h the great- advantage which* always* belowgs*^ to 
tfte defence. A few living witnessesj even* if ' their 
perfoct^recoHfectiony Had not returned' to* thenr titt tfe 
dky before their examinationi arerpresftimed tty teft.lfe 
only true story of tiJe days of Richard the P^^-«<«m^ 
every document on tfrepart of the plaintiff is espftii!^ 
aSaw^y or sofffened down; and- every ^evid^neeof-lAe^ 
aitfe^dto^ h interpreted and* sttengtfcened, di^diM 
tfir ftite bPthewi^ people, and*ie done, maryHte-<fie 
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madifm origte , Am dmn cg iy». that terneis^ and pse^ 
decesscrrs' books, would have been, as I have classed 
tiiem, decidedly unfavorable ta its validity ; and thai 
&ere would have been almost nothing in the shape of 
evidence on the other side. But if the modus had 
treenof one hundred smd fifty y^ars standing, there 
i^rno doubt whatever that; in some one terrier, In* 
cumbent? shook, or receipt, it would have been so 
recognized — ^if it had been still a century older, such^ 
fi)^ a certainty; would have been the case in many 
terriers, &c. — and your Lordship knows well the 
Weigfaf, which Courts of Law and Equity uniformly 
give to a- single admission of a. modus by an old lu- 
cimibeist. In proportion, then; as the reputed modus 
icr ancient, those- classes^ of evidence, upon which the 
Clergyman naturally depends, become urifavoraMe' to 
bim ; and he is thrown still farther back into petiods, 
the documents* belonging to* which are much more 
ttkely^to have perished on his side than on the othelp 
—for how veiiy diflferently are the situations of the 
fw^ parties^ calculated for the safe transmission of 
documents? The landowner has a permanent — the 
Incumbent only, a life, intwestj^ the former has a 
wnft^w/tinducement-to preserve evidence for his heir— 
the laAtBv standfirin no' such relation to //^/^ successor; 
the heir of a property enters^ immediately into* pas- 
Msston*-*the succeeding Incumbent not until some 
ttcmths^iiffve elapsed ;* the new^pfoprietor has a< ri^ 
to^aM^tfaepflpMs^.his^piiedeoe^or, and it rS' hardly 
p§s6ibl^^^^rty:^ai^1^ I«st;ordestroye4' 

]|i^paBa|H^fj«»thir one' tottiittotheri^^bQttblr papers 
tfiJjrntwHMiiir^Bfatmhffitt^ 
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may destroy, detain, or deliver them up td the adv&rse 
party* In direct opposition, therefore, to the learned 
opinions, which accompany the Commissioners' Re- 
port, I do not for one moment hesitate to repeat^ 
what I have already affirmed, that the present law is 
favorable to the finding of a modus ; and that the 
title to such protection, from the payment of Tithes, 
improves every day to the disadvantage of the Church 
— and I appeal the case,, with great confidence, to 
your Lordship, notwithstanding the number of the 
authorities opposed to me. 

But it may be asked here— is it not plain, from the 
statements and reasonings on both sides, that an evil 
ea^isiSf which calls for the remedy proposed by the Bill? 
The gentlemen, who have expressed their opinions^ 
have certainly found it a very easy matter to say that 
such a remedy is highly proper. But, my Lord, I have 
the misfortune not to be able to perceive any legiti- 
mate connexion there is, between the evil and the rdw 
medy. I agree with them most readily, that there is 
a case for the Legislature — but, then, the evil is one 
of law-proceedings ; and the remedy proposed is to 
take away a right altogether. Now, this remedy, I 
grant, has the merit of being a summary mode of set- 
tling disputes. It has been no unusual observation, 
that if a large sum of money once got into Chancery, 
not more than two4hirds had any chance of getting 
out of it again ; and the dread of a total absorption 
frequently led parties, in the end, to an amicable di- 
vision. But a new principle might be introduced, in 
accordance with the spirit of the legal Appendix, 
which would speedily reduce the arrears of business 
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in that expensive Court, and, at the same time, re- 
move every ground of quarrel between the parties — 
take away the right at once, and keep the whole sum. 
And sueh a plan is, by no means, without its autho- 
rities J for it would be one way of following up Jupi- 
ter's surgical rule — 

immedicabile vulnus 



Ense recidendum — 

and in perfect harmony with the " prescription" given 
in one of our English plays, as the last effectual " re- 
medy'' for a head-ach, — 

•• Cut off the head." 

But, my Lord, if the alleged evil, in the case of 
moduses, can only be remedied by depriving a party 
of a right altogether, I beg to remind your Lordship 
that here there are two parties, enjoying conflicting 
rights. Why, then, has it not occurred to *' learned" 
gentlemen to propose the taking of the right from the 
opposite party ? If a plan to thfe effect had been 
suggested to them, I have no doubt whatever that we 
should have had the fable of the Lawyer's decision, 
about the dead ox, in the case between him and the 
farmer, exemplified to the very letter — things would 
instantly have been changed, and the old half-hudi- 
brastic saying adopted in the south, which is common 
in Scotland — 

In Edinbro' the legal phrase is — 
" Circumstances alter cases," 

—a new light would have broken in upon the Bar j 
and it would have been discovered that frequency of 
suits, and enormity of expense, and necessarily inhe- 
rent ignorance in poor Clients formed no rational 
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gpOUrDd of objection to the right kse^t but mXj ^ithe 
m)de of proceeding, by which alone such dght caq at 
present be established ; and we should have bad aTe^ 
iX>mmendation> not that tl:^ right ought to be takei^ 
away^, but only that some more speedy and <;heaper 
process should^be devised, to ascertain ]{ts existepc^ 
and give it effect. 

Your Lordship, I trust, will «at believe that I have 
any serious hitention of proposing tliat the Latidt 
owners should be deprived of the protection, ik^<^ 
they enjoy from moduses and prescriptic3ins. J aj^ 
merely desirous of exposing the absurd haste, with 
ivhich sensible men sometimes amve at coucluaions 
^r sal/um, and of showing them that they have ac» 
tually accomplished a much greater feat, than if they 
had taken the other leap, which lay equally in their 
wiay. 

It would, perhaps, matei'ially diminish the regrets 
pf some gentlemen, who seem to fancy that the 
Church has been making rapid encroachments upon 
thie good old privileges of landed proprietors, if they 
could be induced to beUeve — what is really not far 
from the truth— thai; not more than one in three 
hundred of the reputed moduses in England, is so 
old as the time of the Dissolution ; and yet, if they 
were all brought into Court, that nine out of ten 
would be declared to be good in law and valid — not- 
withstanding the advantage, which the Church pos- 
sesses, of proving back to the reign of Richard the 
First. I regret that I have jiot, for this purpose, tlie 
pubKsbed opinions of the most experienced EquiQr^ 
I^wyersi to whicb I wight refer asauthoi^ities. Ypur 
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Lordship requires no such opinions ; but the public^ 
and many of the correspondents of the Law Comr 
missioners evidently do stand in need of them ; andt 
therefore, it would have been desirable, if a question 
had been put to men of the greatest experience .in 
Equity, with the view of drawing answers from them 
respecting the probable antiquity of moduses in gene- 
ral. I will venture to say, that if Mr. Bell, for in- 
stance, had been asked for his opinion of this matt^, 
he would have said that he had been consulted in a 
very great number of Tithe Causes, but that, he never 
saw evidence of a modus, which led him to believe 
that it had originated before the time of the Common- 
wealth : and, perhaps, he would have accounted for 
the number, which seemed to have arisen about that 
period, in the following manner — the Clergy rejoiced 
to find themselves re-established ; and were content- 
ed to receive, during their Incumbencies, the same 
sums which had been paid for Tithes during the last 
years of the Commonwealth ; their next successor^ 
required no great inducement to continue the receipt 
of the same payments— and, hence, they have de-^ 
scended to us with the venerable air of moduses, or 
immemorial prescriptions. I do not presume to gay, 
that Mr. Bell would have used these precise words j 
but I have no doubt that such is substautially his opi- 
nion, as well as the opinion of many others pf the 
most extensive experience. ... 

As the origin and history of moduses are imper- 
fectly understood, and a certain knowledge of them 
is necessary, in order that they may be fairly dealt 
with in any new Legislative enactment, I will go a 
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little mor^ particularly into the subject. I ^fSnB^ 
then, that comparatively few of the existing payment? 
in lieu of Tithes are older than the time of the Com- 
monwealth ; and as a primd facie*ground of presump*- 
tion that my opinion is correct, I request that th^ 
following calculations may be resorted to in every 
case to which they can be fairly applied. Whenever 
a modus exists for all the Tithes of a parish, let the 
amount of such modus be compared with the Valor 
of Henry VIIL, and also with Cromwell's survey, 
and it will be found not to agree with the former, but 
with the latter. And, again, if the modus be for one 
species of Tithes throughout a parish, let the whole 
value of the Tithes, temp. Hen. VIH. — ^the sum con* 
tained in his survey, as the value of the specific Tithe 
povered by the reputed modus, and the whole amount 
of the Tithes according to Crom well'§ Survey, be taken ; 
and then, it will generally appear, that as the whole 
value, temp. Hen. VHI. ia to th^ wliole value, during 
the Commonwealth j so will the value pf the specific 
Tithe, temp. Hen. VIII. be, to the present reputed 
mpdus fpr the same Tithe ; and, hence, it will follow 
that the origin of such reputed ipodus really belongs 
to the period of the Commonwealth. ]So objection 
against this mode of calculation can justly be founded 
upon a remark, usually made, that the Valor £ccle3« 
of Hen. VHI. is far below the true value ^.t that tittie ; 
for when the return is made distributively or specific 
cally, it is fair to conclude that if one species be under 
its real value, the others, and consequently, the entirfa 
imount are low in the same proportion — so that thfe 
rule I have given is equally good, whether the surv^ey 
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give the fbll value* or ndt. My own belief* is, that 
tfre ^txtvey of ff en. Vlit. fe, ifi general cases, very 
correct, notwithstanding the rnanner in wliidh it is 
tisually condemned i and those who hold the con- 
tfaiy opinion, may eofisalt Strype's Annals, the other 
Aathors who write of that period, the published State 
Papers of the time, and especially the Monastic Re- 
cords of the preceding j'^ears — In these last they will 
find that the actual revenues agree pretty closely with 
the sums given in the Valor Ecclesiasticus. There 
are many and sufficient reasons, however, why this 
mode of calculation ought not to be carried to a great 
extent. I use it merelyj as primd facie evidence of 
the case, which I wish to establish. 

But how, it will be asked, is it unlikely that moduses 
should have arisen generally, if not before the time 
of Richard I., at least in the four hundred and fifty 
yeai's, which elapsed between his reign and the Com- 
monwealth, as well 2isji72ce the latter period ? I be- 
lieve, my Lord, that some of them did originate be- 
fore the Dissolution ;. and that many arose in the 
time of Elizabeth, and in the two following reigns — 
although the general commencement of moduses was 
not until a later period ; and I will now endeavour to 
account for my opinion. 

During the S70 years, which eTapsed between the 
commencetnetiC of fegal memory and the accession of 
Oueen Elizabeth, the change in the relative Vdtxxe of 
ttoney took place terysfowfy— for, at the end of that 
httg ^rioJ, it had only faUea in the ratio of 3 to 1. 
The Increase^ ifaerefoi^, of the value of produce iii 
the course of one, or two, or even three lives, ^^as 



S2 



not such as to suggest to a party the advantage or 
establishing a fixed payment, either for lands or 
Tithes ; and the state of the times was peculiarly un* 
favorable to every arrangement of that kind— Wales^ 
and the adjoining districts of England were unsettled, 
during the first portion of these S70 years — ^the whole 
kingdom was long convulsed by the struggles be- 
tween the Houses of York and Lancaster — ^and the 
North of England, partly owing to the neighbour* 
hood of Scotland, and partly from its own disorganized 
condition, was in a disturbed state, from the beginning 
of that period to the end. Nothing, therefore, could 
appear to an owner, or occupier less desirable, than 
to charge himself with the payment c^ a uniform sum,, 
on account of produce or stock, in times when the 
entire profits of a year were exposed to frequent 
danger, if not to total destruction. The Monasteries^ 
which were comparatively secure, sometimes entered 
into beneficial compositions with Incumbents of pa^ 
rishes ; and, in a very few instances, Noblemen fol- 
lowed the same practice, with respect to their parks» 
and portions of their demesnes. But such cases were 
comparatively rare — a general inducement was want-, 
ing: — and even the Nobles were liable to be called 
out, on so many occa^ons, when money and not pit>- 
duce was available, that a re/;/ -charge upon their 
estates was the thing of all others to be avoided* 
Accordingly, in the Conventual Rolls of the period^ 
which contain abundance of information respecting 
property of every ciesciiption, nothing is more un« 
usual than to find entries, which recognize fii:ed pay-^^ 
nients in Ufeu . of Tithes, 
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But in the one hundred years which followed from 
the accession of Elizabeth . to the Restoration of 
Charles 11., matters were entirely changed — Eng- 
land was tranquillized, some enclosures were made, 
improvements in agriculture were introduced, and 
the relative value of money underwent further 
changes— so that the income arising from lands or 
tithes, became in I66O, three times as much as it had 
been at the accession of Elizabeth. We can now 
perceive an inducement, which proprietors had, to 
make such arrangements as were likely to end in fix- 
ed payments. At the close of a single Incumbency 
(and much more in the experience of one or two 
lives) an increase would appear to have taken place 
in the value of tithes, sufficient to render the Land* 
dwner desirous of continuing his former agreements 
and a renewed bargain at the old rent, upon the pay* 
ihent of a certain sum in hand, was at that time com^^ 
mon in all cases. If this last period was favorable 
for the commencing of future moduses, much more 
was that which followed likely to produce similar 
effects — for in the next sia:ly years, lands and tithes 
again became tripled in value. Now, if an Incum- 
bent agreed, in I66O, to take the same sums which 
had been paid to his predecessor during the Com* 
monwealth (and the circumstances of the Clergy, at 
the Restoration, were favorable to such agreements) 
and if men generally agreed for their incumbencies 
(and we know that they did) then was there every 
facility which could be desired, for the establishing 
of ^ modus. We may presume the average length of 
the period between the beginning of the last incum? 



bency of the Commonwealth and flie end 6f^jirst 
after the Restoration to have been forty years. Tithes 
during^ that time must have doubled in value— and, 
therefore it became an object with the Proprietor ta 
get the same payment received by the new Incum- 
bent, which had been continued by his predecessor. 
For this purpose, it was by no means necessary that 
a sum in hand should be paid, equivalent to the pro- 
bable loss arising from the difference between the 
fate payment and the real value. Forty years only, 
rt is true, had elapsed, and abundance of living wit- 
nesses might have been called — the case might have 
been as clear as Mr. Tyrrell intends our cases for the 
future to be — but how was the Incumbent to pro- 
ceed? The mode generally practised at that time 
Was by libel in the Spiritual Court — ^two years and a 
sum of money would have been spent, and the result-^ 
a disappointment. Tlie Proprietor had a permanent 
fnterest— he could have suggested a modus, and 
brought down a prohibition. The 'Incumbent was 
aware of these difficulties, or he must have been in. 
formed of them by his Proctor or Attorney — he ba- 
lances costs andgains, contingencies and certainties — 
fee finds that, as the tithes are only worth iuiee the 
sum, which is tendered, even success would not in- 
demnify him for the expenses of a suit — lie takes the 
gratuity, ustial in all cases at that time, of an extra 
jrear's- pa^nnent, and so thin'^s continue— twenty or 
Cbirtymore years are got over ; and every living man 
is free tO' swear that be never knew a difl&rent sumi 
|iai4 BXid that he believes it to be a modu^ a pre* 
smptiax^ or a goodand lawful costoai* 
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Myho^dp this is really the period, which aJen^ csn 
be fixed upoo for the origin of moduses in general. 
But when I so express myself, I beg that my Clerical 
brethren will not imagine that they have only to in» 
Stitute Tithe-suits, and succeed. On the contrary, 
3uch latitude is taken in the way of presumption— 
Buch is the weight given by Courts of Equity to for- 
mer decisions — and such, especially, is the want of 
evidence on the side of the Church, that, as I have 
already said, moduses will be sustained in nine case9 
out offe?i, I am speaking, at present, of a Legisla* 
tive measure,— -concerning which, any one may be 
allowed to reason historically and fairly— *and I da 
maintain, that the period before the reign of Eliza* 
beth was unfavorable to the beginning of fixed pay- 
irients for Tithes'— that, in point of fact, comparatively 
few moduses had then any existence — that they be» 
gan, in general, during the Commonwealth, and were 
matured afterwards— that circumstances were then 
peculiarly favorable to their establishment — that their 
amount generally corresponds with the then real ya» 
lues— and that evidence generally points to the §amfi 
period of the Commonwealth, and not to ofie more 
ancient, as the time of their commencement As on^ 
case seems to be sufficient, by way of authority, for 
certain opinions contained in the Appendix, I pre- 
sume that I ought to give a case, in illustration and 
support of what I have just said. The Incumbent 
who was appointed, in l6(j2, to the J^iving which I 
now hold, continued to receive the payments wbicti 
had been made in respect of Tithes, during the Ittft 
y^m pf tb« CpmnK>nwealtbf asd wm Vicsr iwMjf* 
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uven years. He was succeeded by his son, who held 
the Living twenly^etght years, and likewise allowed 
the same payments to be continued. This latter In* 
cumbent also left a son, who wanted only a year of 
the proper age. A friend was presented, held the 
Living for a single year, and then resigned it, when 
this third person in regular descent was presented — ^at 
the end of whose incumbency, the payments had conti* 
nued undisturbed for sixty-eight years. Now all this 
happened, not in a case of private patronage, but by 
the presentations of a Clerical Body ; and your Lord- 
ship may judge of the extent, to which encroach- 
ments are likely to have been made during the same 
period, and in similar ways, where circumstances 
were more favorable for such proceedings. 

I will now take another view of this subject; and 
grant, for a moment, that the greatest number of ex- 
isting moduses are immemorially ancient. Even o» 
this supposition, my Lord, 1 do not perceive the 
justice of any recommendation, which should have 
led to the proposed measure. It is universally ac- 
knowledged, that all ancient payments, in lieu of 
Tithes, must have been for the benefit of the Church 
— ^they were not the effects of agreements, in which 
the proprietors were endeavouring to make the 
best possible prospective bargains for themselves— 
they were not intended for the present advantage 
of the Church, and the future advantage of land- 
owners ; but it was meant that the Church, and it 
alone^ should gain. From the very nature of things, 
therefore^ no modus should have l^een suffered to 
eofftinPUe when it ce98ed to be equal to the real vi^Iuq. 
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}9i tht Tithes which it covered* I am well iware, 
hawdVcF) that Courts of Equity have decided other* 
wid^y although they have allowed the first ititen* 
tioti ) and that tnodern Judges are bound down by 
firecedents and pracf^. But I have always un- 
derstood that when tli^ Legislature interposed, it did 
to for the uniform purpose of relieving Judges from 
the fetters, which time had imposed j and of rectify- 
ing the laws and practices which had introduced and 
promoted error. It is in your quality of Legislator 
that I now addresd your Lordship— and relying, as I 
db, upon your historical knowledge, your legal expe- 
rience, and your de^re of adhering to the principles 
of strict justice, I think I may, ^ven at this point, ask 
your Lordship Whether it be safe fo efffect hastily so 
great a change, as that which is now in contemplation ? 
or, if the rights of one of two parties, the Clergy and 
rtie Proprietors, must be sacrificed, whether it be more 
equitable that all the payments in lieu of Tithes should 
be established, or that they should all be set aside ? 
These payments are unquestionably not so ancient a^ 
they are pretended to be ; and they have only attain- 
cd to their present age, in the faith that the two 
Houses of Parliament (consisting of men who belong 
to the class of proprietors) would never turn round 
Upon succeeding Incumbents, and pass an Act for the 
destruction of their rights— in order that proprieiori 
might derive a benefit, to which they were nevef 
jiistly entitled. 

. T%e genfiemen who havd returned answers to th^ 
Cdmmis«bner§, ^iH probably not altogethier appro vi^* 
tfftbt'Uglit, in whicb I have now placed the ^tie^Ciob* 
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-~they will affirm that no new right is to be givea U> 
the owners of land ; but, on the contrary, that the 
rights of the Church will be rendered more secure* 
Is it nothing, then» my Lord^ that payments, which 
might perhaps be set aside, on account of their mo* 
dern origin, are to be for ever established ? Is it 
nothing, that moduses, now existing, or hereafter to 
arise, which 9xe essentially bad in law, are to be ren- 
dered good f And is it nothing, if the prima-facie 
title of the Church to all Tithes be taken away, and 
a primi-facie tide given to lands of a total exemption f 
The two former of these questions appear to be of 
trifling importance in the eyes of those, whose opt* 
nions are recorded in the Appendix— but yet they 
are of some real consequence, in respect of the pro- 
perty which the Bill proposes to alienate — and the 
last unquestionably requires more consideration than 
the legal respondents, in general, have bestowed upon 
it. Some of them coolly propose that the onus pro- 
band! should be thrown upon the Church ; and others 
regard that point as a matter of no consequence. 
Now, I should like to put a case to gentlemen, hold- 
ing such opinions; — ^Would it be a matter of any im- 
portance, or would it not, if the primd-fc^cie title to 
all the lands in England, were, by an Act of Parli^ 
ment, taken from the land-owners, and given to the 
Church ? I have no doubt, my Lord, that these same 
gentlenaen would be horror-struck with the propos&d 
—it would completely "alter the case**— a primi- 
facie title would* be worth som^thing-^it might open 
a door to encroachment— ^nd we should bear pr^ 
sently of nothing but the bouncpess ambition* oC th# 
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Ghurehi which had led her to watch with compSa- 
ce!ncy the progress of the BiU, or the reckless selfish- 
ifess, which could induce her to accept it. 

2nd, Class qf Reasons Jar the proposed Bill 
A limitation of the Claims of the Church to sixty 
years will, it is said, be attended with a benefit to the 
Church. 

My Lord, this sounds exceedingly well : but I am 
afraid that I must be compelled to difier with those 
who hold out the plausible inducement. I firmly be- 
Keve that they are sincere in the opinions they enter- 
tain — but I exceedingly doubt their competence tt^ 
pronounce a safe judgment on some of the matters 
which this head comprises. I give them full credit 
also for being the most discriminating class of edu- 
cated men, in all things which come fiilly within their 
proper sphere of knowledge ; but it is impossible that 
they, or any set of men, should completely understand 
the bearings of practical questions, with which their 
personal experience has not rendered them familiar. 
If we may judge from the questions which the Com- 
missioners put to Mr. Tyrrell, during his examination, 
the benefit, to be conferred on the Church by the 
new measure, must have appeared to them a little 
problematical ; and I cannot withhold the expression 
of my suiprise that his answers, unsupported as many 
of them are by satisfactory reasons, should have pro- 
duced the effect which seems to have attended them. 
Mr. Tyrrell's opinion (in which almost all the others 
9^ree) is that a limitation of the Claims of the Chureb 
to si%ty years will prevent litigation. 
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My Lordj X am confidenty notwithsUindifig ail this 
aut;horityi thatf on the contrary, 9uit3 will be multi- 
plied to a tetifoi4 degree. Owing to the ignorance of 
rights and of evidence— *to the want of money — ^to na« 
tural timidity— to the hope of speedy advancement*^ 
io a disinclination to be engaged in law-s^its<— to 
the uncertainty of the result — to the greatness of the 
expense, and the small amount of value to be recover* 
ed, not one Incumbent of fifty is in a condition to liti* 
gate, as the law now stands ; and every Clergyman 
feels that by avoiding a suit for Tithes, he is doing 
no injury to his successor. The consequence is^ that 
not fewer than 30,000* undisturbed payments, called 
^.^moduses, "prescriptions," or "customs^" are at 
this day payable to the Church of England. But let 
the proposed limitation be fixed { and future Incum* 
bents must make it a point of conscience to go to law 
about every new payment, which proprietors may 
seek to establish. No man, I think, can deny this 
position*— that the number of suits must be multi- 
plied, provided very frequent attempts be made by 
Proprietors to establish fixed payments. Are such 
attempts, then, likely to be made ?— for every thing 
turns upon this question. Mr. Tyrrell must think 
that they are not«-but by what process of reasoning 
he has arrived at his conclusion, he has not said, and 
I am unable to guess. The only safe course, my 
Xx>rd, we can pursue, in calculating as to future pro« 
babilities, is to take for our guides past certainties. 
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* In ft single pariah there are eften ten or even twenty of these payw. 
mentSy when, for instance, there are farm-moduses for a particular spe- 
exes of produce, and sometimes even a greater number, if more than one 
species be covered. 
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Now we have very good reason to believe that abodt 
W,00O moduses originated, in the course of the seven* 
teenth century. Whgt, then, is to prevent attempts 
frcmi being made to a great extent for the future ? 
Not surely a shortening of the period of legal memo- 
ry to sixty years : for hitherto a proprietor of lands 
faady comparatively speaking, little inducement to 
contemplate the formation of a fixed payment— -he 
knew that it was liable to be set aside at any future 
time. But, under the proposed law, every proprietor 
will have the strongest possible temptation to make it 
beginning of such a payment, and his successor to 
establish it One of two things must-necessarily fol« 
low—either that UUgation will be increased, or that 
^e property of the Church will continually diminish 
for the benefit of the proprietors of land. What, then, 
will be the condition of the poor Incumbent, who is 
said to be occasionally ruined by the expenses of a 
suit ? He may, at present, and almost always does 
avoid going to Law ; but, if the proposed Bill should 
pass, a sense of duty will, not occasionally but fre* 
quently, compel poor Incumbents to have recourse to 
law proceedings^ No man commences a suit at pre- 
sent, unless a successful result would render him a 
considerable gainer during a probable incumbency-** 
but afterwards a Clergyman will be called upon to 
spend many hundreds qfpoiindSj for an addition which 
will probably not amount, in his time, to more than 
£\0. or £90. per annum. 

I have estimated the amounts of Rents, and the 
values of Tithes to have become, in )7S(), about 
twenty-seven times as much as they were in the time of 
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Richiird I., owing to the diminished i^Utive value <rf 
money, the extent of lands brought into a state of 
Cultivation, and the improvements introduced in agri- 
culture. Since the year 1720, such incomes have 
become nearly ^wr times as much as they then were ; 
and I see no reason why further changes, of a like 
nature, may not take place-— the relative value of 
money is as likely as before to undergo a depression ; 
and undoubtedly as population increases, the cultiva* 
tion of lands will be extended ; and, consequently, 
the quantity and value of the Tithes of an estate will 
also advance.* The proprietor will, therefore, have an 
htducemenl to endeavour to establish a fixed payment — 
the primsl-facie title, and the shortened period of li- 
mitations will hold out a facility — the mil alone is 
wanting : and, if I may judge from some of the an- 
swers in the Appendix, there may, by possibility, be 
at least a few proprietors who would feel no particu- 
lar objection lo avail themselves of any legal facility 
that may be afforded them* I trust your Lordship 



• ♦ I cannot resist the temptation of " hanging a note" upon this ** peg,** 
for the encouragement of my countrymen. I have no tables by me to 
^ew the relative amounts of exports and imports at difierent periods, the 
increase which has taken place in all taxable quantiliet, during the last 
century, and other accounts, which would be necessary to enable me to 
siake an exact calculation; but taking the increase in reiits, &c. as a 
ground-work (which may be a sufficiently correct one to explain my mean- 
ing) if changes in the rdative value of money, &c. proceed as they have 
done-^the national debt (supposing it to be ^800^000,000.) will in fifty 
years be no more of a burden than about j£400,000,000. would be at pre- 
sent — ^in one hundred years, not much more than ^200,000,000. at the 
present day — and a debt of about ;£dO,000,000. iii the time of Elizabeth, 
would have been fdt lo be as heavy at that period, as £800fl00fi00. are 
now, .Of course, as I have said, other data are necessary to render any 
rach calculation accurate^— I do not give this as any discovery— -but 
it is possible that my letter may get into the hands of individuals, by whom 
stich a view ha% not beeri taken. 
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wiH agree with me in thinking it to Be for the good of 
all, that they should not have both temptations and fa^ 
diitiea of indulgence held out to them, at one and the 
same moment. But I must reason, at present, as if 
all would yield to the temptation, were its object pla« 
ced within their reach. Whenever, then, an agree- 
ment, for a considerable number of years, shall have 
ended— whenever a payment shall have continued for 
thirty-five or forty years, a suit may be expected aa 
the consequence of the proposed Bill. The proprie* 
tor has a permanent interest, and will reason in the 
following manner — " the value of my Tithes is little 
more, as yet, than the amount of my late payment ; 
and.no Incumbent will incur heavy personal expen- 
ses, merely for the sake of his successor — he is cer- 
tain of success in a suit, if he should go to law, but he 
would still be a very considerable loser in the end." 
Mahy Clergymen will institute actions, from the new 
obligation laid upon them ; and when they do not, the 
Church will lose its property. What, then, becomes 
of all the xielightful talk about putting an end to liti- 
gation, and saving poor Incumbents from running 
blindly into ruinous expense? And where is the 
boasted security, that this measure will preserve to the 
Church, the property, " which now remains ?" Mn 
TyrrelL seems to think that evidence will be so clear, 
during siatt/ years, that there will be no occasion to 
go to law in. any case. But lean tell him (what ex- 
perience and observation might have told him long 
ago), that >hen. a strong private advantage and pre- 
ponderating wealth are.on one side, and only a ^'cleai; 
6ase'' on the other, men do» and will, go to law, to 
the end of the world. 
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If the Archbishop's BiU should pass, it will eit&sr 
not be acted upon at all, or it wiU operate greatly in 
aid of the multiplication of suits, and the alienation of 
Church property-*-for it will establish bargains for a 
number of years, which may be again and again re« 
newed, and thus give a tolerably fair beginning to pay* 
ments, which maj' afterwards be confirmed* I am not 
much inclined to approve of these Bills considered 8e« 
parately $ but I like them still less, and regard them as 
dangerous,' when taken in connexion with each other* 
The proposed Bill, of which I am chiefly speaking; 
proceeds upon the suggestions of almost all the 
Lawyers — that the period of limitation, with respect 
to the Church, should be compounded of so many 
incumbencies, and a term of years — and three incum* 
bencies are fixed upon. But the Archbishop's Bill 
will encourage agreements for fourteen years ; and it 
is therefore probable that new Incumbents will find. 
Upon their presentation, that there are seoen years of 
existing leases to run. At the same time, we are told 
that very few Clergymen engage in suits, after they 
have been four or five years in a livings and none 
qfier seven years. Now, as Incumbents in general 
will be prevented by the Archbishop's Bill from com- 
mencing a suit for the first seven years, on account of 
existing leases, the security held out in your Lordship's 
Bill, as arising out of the provision, which requires 
that there shall have been tfiree distinct Incumbents, 
will amount, in fact, to nothing at all-^for none of 
them) or not more than one will likely be in a condi* 
tion to try the question of a fixed payment As to 
the saving clause at the end, ^ unless it shall be proved 
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that such payment was made, or enjoyment had^ by 
some consusnt or agreement expressly made or given 
for that purpose, by words or writing," I cannot per- 
cekve that it will be attended with the smallest bene-* 
fit : for, with respect to agreements by words^^how 
are they to be proved ? All who could have had any 
knowledge of such ixansactions, are presumed i|i the 
Appendix to be dead in the course of sixty yearsy or 
to have so entirely lost their memories, that no benefit 
could be derived from their evidence. It will be al- 
inost equally impossible to prove that the payments, 
which have subsisted for sixty years, have had their 
origin in mrttten agreements — ^for, as I have already 
stated, all the vrritings of the predecessor belong to 
his family ; and a proprietor, if he be so disposed, may 
easily obtain possession of them before a successor is 
appointed* 

I will now consider Mr. Tyrrell's mode of preserv- 
ing such ** clear evidence" as must of necessity prevent 
litigation. Some paramount and generally ineTpresS" 
ed good is to be a liever-failing consequence of Mr« 
Tyrreir views on this subject ; and if any dsjnger 
or difficulty arise, a Terrier is to prevent it. Now, 
my Lord, I will presume that Bishops are to have 
powers given them to compel the Clergy to return 
these Terriers; and also to oblige them, contrary 
to the original intention of such documents, to tell 
all they know about Tithes—but I have a slight 
objection to make in limine. Who is to compel the 
Bishops to put their new powers into suffioiendy re- 
gular exercise ? New schemes generally woric well — • 
or rather, men at first like their work so much that 
they give particular attention to it ; but a Bisihpp has 
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abundance of employment in other matters, and after 
a time may negkct this portion — good<naturedly con- 
eluding that his Clergy will take care of their own 
rights. He may be too old for engaging in much 
business— or too infirm to be able always to visit his 
Diocese. And, again, how is a Bishop, who has two, 
three, four, or five hundred beneficed Clergy under 
him, to detect cases of collusion ? The proprietor 
will not, of course, and the Incumbent dare not in- 
form his Bishop of any such arrangement. 

Next, as to the custody of Terriers — Mr, Tyrrell, I 
presume, intends that they should be deposited in the 
Registry of the Diocese. 1 know very little of these 
places in general ; and, therefore, I can only speak to 
our own in Durham. The writings, which are now con- 
tained in it, are certainly well-arranged and securely 
preserved ; but I have heard it said of one, who was 
in charge of the Office about forty years ago, that he 
found these kinds of documents to be very useful in 
lighting his tobacco-pipe ; and it certainly does so 
happen that there is not a Terrier older than thirty- 
five years, belonging to one-tenth of the Livings of 
this Diocese. . But it will be suggested, that a copy 
may be deposited in the parish chest. And if it were, 
some months elapse before a successor is appointed, 
and, in the mean time, the copy may disappear — 
for there is a never-dying interest on the other side. 
The same practice was followed before, with respect 
to Terriers and other writings ; but very few parish 
chests, indeed, contain any thing of the kind at the 
present day. 

. And who is to draw up this new Terrier ? The 
Clergyman of course. But the Clergy are not Law- 
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yers : and unleSs it be so carefully expressed that no 
Lawyer can possibly discover a flaw in it, such Terrier 
had better have been applied to the lighting of a to- 
bacco-pipe. I can speak to this point from my own 
experience. I obtained the book of a predecessor, 
who had no intention whatever of injuring the rights 
of the Living — ^That book contained, amongst other 
matters, a memorandum written by himself, wherein 
he declared that. he would sooner sufier his right hand 
to be cut offj than acknowledge something very bad, 
which had been proposed to him about moduses. But 
he did not finish the sentence without making a very 
injudicious admission, which appeared also in his Ter- 
rier — and the consequence was that, although I ulti- 
mately succeeded in the suit in which I was engaged, 
yet these very admissions put the parties to an expense 
of at least £1500. more, on account of the portion to 
which they were applicable, than otherwise would 
have been incurred. 

And, again, wko are to sign these Terriers ? The 
Clergyman as one— but his signature will amount to 
very little* The Churchwardens also ? — they cannot 
know much of individual payments, and one of them 
may have been appointed by the Clergyman. Some of 
the principal inhabitants may sign — but these, again, 
are not compellable,, and they will only be concluded 
to speak with certainty as to their own lands. Permit 
me, then, to ima^ne myself the proprietor of an estate 
in a parish ; and Mr. Tyrrell shall write the Terriers. 
I agree to pay. a certain sum. annually for my Tithes, 
which I apportion among my tenants in addition to 
their rents. I allow no one to see my agreement, and 
take especial care that neither I nor any of my tenants 



3» 

sign Terriers. Twenty years elap^e^ vrlim, accordSf^ 
to the computed average in the Bill, the Incumbent 
dies* A successor is aflerwar4s i^ointed, who finds 
the Archbishop's plan in operation j and, tber^ore, 
can take no fitep whatever for wme years* At lei^fa» 
however, the period arrives when a new arrangement 
must be made ; and accordingly we meet without wit- 
nesses — I offer to continue the former paymeat ; and 
to give a sum, in the way of renewal, winph ifif a fidl 
present-worth of the smnual increase, during ibe pro- 
bable remainder of his Incumbency—We have lived 
on good terms — ^he has an opportunity of obliging 
me, and the bargain is concluded. Upon his death, 
and before a successor has been appointed, I condole 
with the family* as a matter of good feeling, regret that 
I am about to lose them as neighbours, should like to 
see their late father's papers, connected with thie pari^, 
ajp^ obtain^ of course, whatever might ailect myself. 
The new Incumbent arrives, and refuses my tender of 
the usual $um-f-/or he has seen an old Terri^, iu 
which (afler aupposdng it to have been so ^ly drawn up) 
I mxmot possibly hope to detect a ^w. But, theuj 
v^ sigD^atore i^ not affixed to it, nor |:he signature of 
any one by which my interests can be jmmiecUa^y ^- 
fecied— it is, therefore, not conclusive as against me ; 
md no more is another Terrier, if J have not i>een 
M^ to prevent an ^qwnUy unfavorable entry fro» ap- 
^^fs^mg in a ;second« I angi n^ow in a condition to ^- 
pute the point*— I have ;$om$ re^€iipt9 frm^ both of the 
pfedece^aors-^I bi^ iny former ,and present tenants 
as witne$$^» ai^d a Reward and some Innds ca» adso 
tpe^V to the sums paid. On the other hand^ the 
incumbent is a Srtranger, has difficulty in obtaining 
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information^ has his two terriers indeed, but he must 
^till incur heavy expenses ; the value of the Tithes* 
over the jsum tendered, would not indemnify him if 
he succeeded, and his case, in spite of his terriers, isj 
to say the least of it, doubtful. There is only one 
course for him — he must give in. I have supposed 
the terriers to have been perfect — but your Lordship 
knows well that these instruments have more fre-^ 
guently operated against the Clergyman, than in fa- 
vour of his claims. 

I see, then, my Lord, no benefit, which is likely to 
attend the proposed measure, to any man but the 
proprietor of lands. The Church will suffer a pre- 
sent loss — it will be deprived of its prim^-facie /i//e 
to the property which remains — new facilities will be 
created for further encroachments, for no sufficient 
method of protection either is, or, as far as I am able 
to see, can be devised — the consequence, therefore, 
must necessarily be a nmltiplication of suits, at i^o 
\QTy distant period ; and whatever uncertainties give 
rise to these, must also present new impediments to 
the transfer of real property bj* sale. 

But a great mistake is perpetually made as to the 
nature of Tithe-property, which has led almost all 
those, who have been examined, into erroneous views, 
of the whole subject. Some have considered Tithes 
to be of the nature of a land-tax ; others have re- 
garded them as a rent charge— and in their desire to 
outdo the " Code Napoleon,'* and the " Landrechts,*'. 
in classification and simplicity, they find no difficulty 
or incongruity in huddling up tithes, taxes, ^nd. 
charges into one massy and disposing of the who^efb^. 
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one brief rule. I have no objection whatever, prac- 
tically speaking, so to consider Tithes : but, when we 
come to Legislative measures, affecting the right, it 
behoves us to be a little more discriminating. The 
right to Tithes, then, is totally different in principle 
from either a land-tax or a rent-charge — ^these last 
are inherent in the land itself; but the right to Tithes 
is only collateral to the land — ^its existence is imme- 
diately connected with the produce — these are uni- 
form, and due under all circumstances } but the right 
to Tithes is inoperative, unless a severance have takeii 
place. I may be said, for instance, to have the right 
to the tithe of corn growing in a certain field— but 
that right is dead, until the corn be cut ; if the tenant 
choose to plough it down, instead of reaping it, my 
right does not take effect. It may appear to many, 
for it has so appeared to gentlemen of the Bar, that 
this distinction is of no consequence — ^but I will show 
presently that it is, and by an instance, which will 
demonstrate also, that, in addition to the injury likely 
to be caused to the Church by the proposed measure, 
an entrance will be made for a new species of spoli- 
ation, of a most annihilating description. 

I choose, again, to be the proprietor of an estate 

a very natural choice to make in these days, when 
there is a prospect of getting also the Tithes without 
paying for them. This estate is subject to all manner 
6f Tithes in kind. One farm has generally paid 
somewhere about £50, in respect of com-tithe, and 
£30. for all the rest It suits me quite as well to 
convert it into a grass farm. I do so accordingly, 
and retain it, pr m)r 9on (who has the same interest^ 



41 

and sees the object in the same light) retains it, in 
this state for sixty or seventy years ; it is then brought 
back into tillage, upon which change the Tithe of hay 
becomes only worth jflO. The farm, having paid 
nothing, as far as can then be traced, but /ijy- tithe, is 
by the proposed Bill discharged from the payment of 
all others ; and the property of the Church is reduced 
to one-eighlh. Now, I would beg to know how the 
right of Tithes is to be confounded with a land-tax 
or rent-charge— for these could not have abated ; and 
how are Mr, Tyrrell's terriers, and the new Bill to 
prevent litigation, and preserve the present property 
of the Church ? No provisions can be made to meet 
this and a varietj' of other cases ^ or, if such a thing 
were attempted, suits would be multiplied — ^some- 
thing like the privilege of the nullum tempus would 
be preserved in the same Bill, which was meant to 
take it away ; and we should, in a little while, have 
the very same croaking which prevails now as to the 
impediments occasioned by such provisions to the 
transfer of real property. 

As I do not allow, then, that the proposed measure 
would prevent litigation, I might spare myself the 
trouble of noticing the other reasons, which the ad» 
vocates of the change employ in support of their 
views, viz. : that the frequent suits, for the recovery 
of Tithes, are the great cause of the unpopularity oF 
the Clergy, and of dissent from the communion of the 
Church. But, my Lord, as there is a misconception 
respecting these matters, which has spread to a con- 
siderable extent amongst influential persons, I will 
now endeavour to remove it, and connect those ef* 
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from which they arise. My Lord, I am myself a re- 
former — ^^a thorough reformer, with regard to the very 
evils complained of^ — and it is because I am most de- 
xtrous of seeing them entirely and for ever removed, 
and because the measure recommended in the Ap- 
pendix is not calculated, in the remotest degree, to 
affect them, that my Letter has assumed the tone, 
which I begin to fear may have prevailed in it to an 
almost blameable extent. 

I have lately observed in the Newspapers, that at 
least two petitions have been submitted to the House 
of Lords, which were considered as a justification of 
the belief that suits for Tithes are the great cause of 
the unpopularity of the Church, and of the spreading 
of dissent. One of these petitions was presented by 
Lord Wharncliffe, complaining that a Tithe suit was 
recetitly commenced, although the question had been 
'decided, both at a comparatively ancient and modern 
period. My Lord, I am strongly inclined to suspect 
that sufficiently minute information had not been ob- 
tained concerning this case. It is improbable, nay, 
almost impossible that any man, for his own sake, 
li^ould engage in a suit, under the circumstances 
tc^hich have been stated, Were all these suits for 
j^recisely the same titheaiJe articles^ arising frbm pve-^ 
tiselyxhe same lands^ and covered by precisely the 
Wfne payments f If the cases were the same in aH 
these respects, atid if there 'were no veiy powerful 
grounds for suspecting that there had been a collu- 
sion "between parties, then is there just ground of 
'Cdnaplaitit-i-^but if otherwise, a totally different con- 
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elasion tnust be dl^wn, viz. : that there Miras a never- 
ceasing desire and endeayour to begin, in the hope of 
eventually establishing a modus. Another case of 
petition was that of Gray stock— the place I never saw^ 
and I know not even the name of the Rector— ^but 
I findenough in the petition itself to explain the whole 
matter. The word libel occurs in it. After a trialir 
connected with a libels there followed a long Equity 
suit, and last of all the Rector files ^y bills. NoWil 
your Lordship knows perfectly, but others rnaiy not, 
that all this, which is sufficiently extraordinary in ap^- 
pearance, can only have taken place in one way. A 
suit in the Ecclesiastical Court (an error often com« 
initted by the Clergy) must have been the first dtep^ 
and taken by the RectQr*-the party defending brought 
a prohibition— *chose his Court of Equity (the Chan- 
cery most likely^ for the sake of delay) became plain-; 
tiff, and so had the working of the cause. The ReC'^ 
tor sees his error^-*finds that his incumbency is not 
unlikely to terminate before his suit^ and that even a 
favorable decree will not aflfect the others, who choosQ 
to stand upon separate grounds— and, then, he is com^ 
peUed to file his Jifty biUs-*not that fifty suits are tp 
be gone through from beginning to end, but that aU 
the parties may be before the Court. There is no 
evidence here, my Lord, that the Clergy are litigioua 
— ^the Incumbent, in fact, had the best ground of 
complaintt because so many ways existed of evading or 
deferring a just trial of his claim* But there is suf* 
ficient evidence here, that the la'w and not the right 
is d^ective, and consec^uently that the law ought t^ 
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he amended, so that causes of such a nature may be 
expedited, and expenses saved. 

These petitions, however, appear to have been pass- 
ed over without an explanation at the time, in any- 
way calculated to moderate the impressions which 
they seem to have produced. AH this appears a lit- 
tle straiige to a simple person like myself, living at a 
distance — ^but so it was ; and Lord King has, partly 
in consequence of these, moved and obtained an Order 
for a return of all the suits carried on by the Clergy 
from a certain period up to the present time. One 
of the appended Law Authorities seems to have a 
like opinion of us, and steps out of its path to tell the 
world that we have by no means " slumbered^* upon 
bur rights for the last one hundred and fifty years— 
and, by the way, this particular authority confirms, in 
the most striking manner, what I said respecting the 
period when moduses generally arose — One hundred 
and fifty years carry us back to 1680 — the very year 
of all others, which, according to Mr. TyrrelPs ave- 
rage of twenty years to an incumbency, must have 
brought to a close \k\e first continuations of Common- 
wealth payments — ^the very period when Incumbents 
in general must have been presented with a rousing 
number of half-grown moduses. But, Lord King 
does not intend to go back to so -old a period — ^his 
motion, I think, is only for fifty years, 
. Now, as I hope that his Lordship will do me the 
honor to read this letter, I am very desirous of pro- 
viding him, before hand, with a necessary explana- 
tion, which, as in the case of the petitions, may not 
occur exactly at the moment, when we are to be ex- 
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hibited as a most litigious Order. Law proceedings 
are most expensive— -I take that for granted. No 
4nan engages in law, unless success would repay him 
during a probable enjoyment — I think I may take 
that for granted also. Now Tithes, in order to jus- 
tify a suit for their recovery, must have advanced 
^ery considerably in value over the sums tendered in 
lieu of them — in fact, an Incumbent will be a loser 
upon the whole, unless he recover nearly ^150. si,- 
year — and if, without being a timid man, he balance 
success against the risk of losing, he will generally 
not agitate a question of this sort, even with a tole- 
rably clear case, unless the additional income amount 
to a&200. a-year. It is perfectly obvious, therefore, 
that we must come down to ven/ modem times be- 
fore the values of the Tithes, which moduses cover, 
will justify suits — but then, again, in proportion as 
men have been long prevented, by the great expense 
of law, from instituting suits, it is quite clear tha^ 
when the values of things have very greatly advanced, 
there will be an accumulation of cases, about which 
little doubt can be entertained. If the intention be 
to institute a comparison between our more ancieiii; 
predecessors and the Clergy in modern times (not 
meant, of course, to redound to our honor), perhaps 
these considerations will help to guide men to a right 
judgment. But if the intention be simply to procure 
a long list of Clergy, who have gone to law, another 
thing must be attended to. Lord King's motion in- 
cludes two whole incumbencies and a half — taking, 
therefore, the incumbencies of England to be in round 
numbers 10,000, this period will include 25,000. I 
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trust, then, that when his Lordship obtains his Return^ 
he will take the trouble to divide 25,000 by whateirer 
the number of suits may be, in order to find what has 
been the proportion of litigants ; and then more for 
a Return of all the eaisting payments^ called moduses; 
fcc^ that he may find, by a similar process of division, 
whether the Clergy have actually tried as many cases 
or not, as might reasonably have been eiqpected. 

Having made these remarks, upon litigation con^ 
nected with Tithes, I now beg to draw your Lord- 
ship^s attention to the eonsequencesy which are alleged 
to fbUow from such Clerical suits as may have occur*- 
red^-^hese consequences are said to be, the tmpopu^ 
larity oftlvc Churchy and the spreading qfdisserU. 

Could I be induced, my Lord,* to believe that 
Hthe suits bad indeed occasioned such consequences, 
or that they even deserved to hold a prominent place 
amongst the number of causes, which have operated 
to the disadvantage of the Church, then should I 
fliink that the proposed measure had been only too 
long dekyed. But I know well that such is by no 
means the fact — diat Tithe suits have not rendered 
lihe Church unpopular-^-Hior added more than com- 
]|^ratively a few, if even a few, to the ranks of dis- 
aenters* On this point I can speak with the utmost 
«onfidence-«-for in addition to information, which I 
llteve received from others, I have had the double 
advantage of observation and experience ; and, there- 
lore, I must claim to be much more &vorabiy placed, 
fin* arriving at a right judgment in this matter, than 
any whose opinions are given in the Appendix to the 
Report. But they are known to your Lordship, and 
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I am a sixanger ; Bxid, as it is consequeotly impoiisu 
ble that a bare assertion of mine should carry much 
weight in opposition to theirs, I must beg tp submit 
two or three observations, in support of what I hav« 
now afiinned. 

] . Suits for Tithes are not so numerous as to have 

occasioned the effects which are ascribed to them— 

for 1 do not imagine that more than an average of 

Jour wjkoe have occurred, during the life-time of any 

one man, in the county to which he belongs* 

S, Tithe suits affect the private interests of none 
bat proprietors* If a claim be made, and a proceed* 
iog at law ensue, the occupier is only the ostensible 
party— for his landlord pays all expenses, and indem^ 
aifies his tenant, during his lease. Again, if a /arm 
be taken after a demand has been made, or a suit 
commenced, the farmer generally gains twenty per 
cent, between his Landlord and the Clergyman — bi^ 
rent may, after all, be too high, but still, in making 
his agreement for his farm, he estimates his Tithes alb 
a greater price than he ever in reality pays to the Iiir 
ciimbent. And 

S. If Tithe suits had indeed produced the effects 
ascribed to them, then must unpopularity and dissent 
have spread more rapidly and widely amongst an 
agricultural than a mainifacturing population. But, 
your Lordship knows well that tlie very reverse is the 
true state of the cas&«-*that dissent prevails most in 
large towns^ ia manufacturing, and mining districtej 
and in general, among classes of persons, who neither 
know nor care much about Tithes or Tithe suits. 
. X feel quite assiured that your X^rdqhip will go 
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along with me in all that I have now stated, and allow 
that there is an utter fallacy in the view, which has been 
taken of the unpopularity of the Church, and, conse- 
quently, an unsoundness in the opinions of those who 
have founded, upon this unpopularity, an argument 
in support of their favorite measure. 

My Lord, I have now examined all the reasons, 
which I find to have been given in support of the 
proposed " limitation ;" and I can perceive no weight 
whatever in atiy one of them. Some are doubtful, or 
only applicable to a few cases, and others are founded 
in misconception. Moduses are very seldom for com- 
tithe, and, therefore, they are of the less importance in 
the sales of large estates — from the nature of things 
their validity can be made a question in only a com- 
paratively few sales, whilst the number proposed to be 
taken from the Church is great — they are not, in ge- 
neral, very ancient, and were intended to coitfer a 
perpetual benefit upon the Church ; and, therefore, it 
is quite as just that they should be all destroyed, as 
all established — and it is not the Title of the Church, 
which improves with time, but that of the Land- 
owner. 

The proposed change will not benefit the Church. 
On the contrary, it will cause a loss to it in every 
way — ^it will destroy the Title of the Church to the 
Tithes — it will take away a portion of clerical pro- 
perty, give facilities for the creation of future moduses, 
•introduce new plans for the alienation of Tithes— it 
will consequently give occasion of future suits, and 
compel poor Incumbents to engage in them — and it 
will leave the Clergy in the very same state, as to 
popularity, in which they are at present. 
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There are other objections which might be made 
to the measure ; but at present I will, only notice two. 

1. The great harm, which must attend the propo- 
sed change, will be felt most severely in the case of 
poor Livings. A good Rectory can generally take 
care of itself — the possession of the corn and hay- 
tithes gives the Incumbent so strong a hold of the 
farmers, that no difficulty is felt respecting his small 
Tithes ; and, therefore, it is the less surprising, if 
men, who enjoy great preferments, should not be 
immediately struck with the danger attending the 
change, which is now in contemplation. But the 
poor Incumbent's case is different — he has seldom the 
tithe of hai/f and, therefore, must generally take in lieu 
of the other matters whatever he finds people choose to 
give — the prospect of establishing a fixed payment at 
the end.of 5i>/y years, \Vill induce proprietors, in the 
mean time, to require of their tenants that they ad- 
here to a uniform sum for their Tithes ; and the con- 
sequence will be, that any considerable future change," 
in the value of money, will render it impossible for 
an Incumbent to maintain himself upon the living. 

2. .The proposed measure will enable a patron, who 
is also a considerable proprietor in the parish, to make 
encroachments upon the income of the living ; and 
tempt him to injure the Church, by his selection of 
the Incumbent. . Mr. Tyrrell thinks otherwise^ — rthat 
such proprietor will be as anxious on account of the 
value of his advowson, as of the protection of his 
estate from the payment.of Tithes — and he has known 
cases where, under the Church Building Act, patrons 
have converted Vicarages into Rectories, and consi- 
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dered tliemselves indemnified by the increased value 
of the advowson. As to these ca^es, there may have 
been a son or relative, for whom it was desirable to 
make a provision — ^but I will rather suppose, that such 
augmentations (as we are not yet without truly be- 
nevolent individuals) were acts of pure generosity. 
In very many cases, however, a totally different course 
will be followed— a patron will generally prefer a pri- 
vilege in favor of his property, to the seeming of 
Tithes in kind to the living— the advantage of the one 
over that of the other is as Jive to three / for a pro- 
prietor will give twenty years purchase for the Titha 
of his estate, and only Vtx>elve for an advowson— bis 
desire, therefore, to get his lands protected at the 
expense of the benefice, will be in the same propor- 
lion— -the best men will not take the living on the 
conditions he may propose, and, consequently^ the 
Church will be filled by one of inferior wo^tlu 

My Lord, I have long felt deep regret that although 
complaints were continually made against abuses, real 
or imaginary, in our Church establishment, yettbeBiHs 
which were brought in from time to time, effected notli* 
ing-««they served no other purpose than to put off the 
subject, whilst the causes of dissatisfaction were suf- 
fered to remain and to rankle->-new complaints were 
madei and new Bills like the former were passed-^until 
men who could not, and men who would not discri- 
minate between the Church itself, and measures adopt' 
ed in connexion with if^ began to conclude that tbe 
disease was so deeply seated as to be wholly i^cur* 
able. .The proposed measure, my Lord, as far ^ ^^ 
is said to b« calculated for the removing of discon- 
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tent, is like the Bills which we have had already-*-it 
does not even point to one of the causes of inconve- 
nience which the Clergy experience ; and, if it be 
carried into a law, at this time, it may retard or pre- 
vent the adoption of other measures, which would be 
attended with real benefits to the Church establish- 
ment. My objections are not against the principle of 
the proposed Bill, for I think that the period of legal 
memory may be shortened-— but I object to it on ac- 
count of the time, at which it is brought forward, and 
the provisions which it contains — and I am the more 
anxious that the portion of it, which applies to the 
nullum tempus, &c., should be delayed \ because, 
from hints, which have been dropped, there is reason 
to fear that some half-measure Bills are not unlikely 
to follow. 

The Church, my Lord, may receive very extensive 
improvements, by merely calling into proper opera- 
tion some of those principles, which constitutionally 
belong to her. And so long as these are preserved, 
no danger whatever is to be feared from effectiud 
measures— --on the contrary, she may then indulge the 
prospect of enjoying permanent quiet from without, 
when all is restored to a state of healthy energy with- 
^ in. Such views, my Lord, are by no means confined 
^ to me— they have been long entertained by many, 
i^ and are rapidly spreading among the ordinary classes 
\ of the Clergy. A strong and general feeling prevails, 
\ that they are not fully represented-^and, consequent- 
cf ly, that their clerical comforts are not consulted, and 
II their interests either unknown, or not sufficiently pro- 
i tected. 

H 
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to think of ihe latter. Even if your Lordship shoul J 
not approve of the remedies I have ventured to pro- 
pose, I yet earnestly solicit your attention to the real 
causes of the existing complaints. No man holds a 
higher place in the estimation and confidence both 
of the Clergy and Laity ; and no man is better quali- 
fied than your Lordship is, to devise and complete 
such effectual measures, as may establish the peace, 
and extend the usefulness of the Church of England. 

I have the honor to be, with the greatest respect^ 

Mr L0B119 

Your Lordship's most obedient, 

and humble Servant, 

X MILLER. 
Durham. April 6, 1831. 



FINIS. 



P. UimBLB, Vm^fTCRy QtJKBN-STmtT, DUKHiUir. 



